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revenues of the commonwealth. While the effects and consequences 
of a statute cannot influence the courts in construing it where the 
intention of the legislature is clear, yet the argument of inconven- 
ience, absurdity, injustice, or prejudice to the public interests may 
be considered by the courts in construing a statute when its lan- 
guage is ambiguous or uncertain and doubtful. Sutherland on 
Stat. Const., sees. 323, 324. 

Having reached the conclusion that the defendant company was 
not authorized by the act under which it was organized to sell or 
offer for sale lands of persons other than its members, it follows 
that we are of opinion that it was guilty of the offense charged in 
the indictment, that the trial court did not err in so holding, and 
that its judgment must be affirmed. Affirmed. 



City of Charlottesville v. Failes. 

Supreme Court of Appeals. 

Sept. 22, 1904. 

[48 8. E. 611 J 

MUNICIPAL CORPORATIONS DEFECTIVE SIDEWALK PERSONAL INJURY — ICE AS 

PROXIMATE CAUSE CONTRIBUTORY NEGLIGENCE — SPECIAL JURY 

SUMMONING ERROR. 

1. In an action against a city for personal injuries alleged to have resulted 

from a fall on an unsafe, dangerous, and defective sidewalk, evidence 
examined, and held to warrant a finding that the sidewalk where plain- 
tiff fell was not per se dangerous, but was in a reasonably safe condi- 
tion, and that ice thereon, which the city had not had an opportunity 
to remove, was the proximate cause of the accident. 

2. In an action against a city for personal injuries alleged to have resulted 

from a fall on an unsafe, dangerous, and defective sidewalk, where it 
appeared that the sidewalk was not per se dangerous, but was in a 
reasonably safe condition, and had ice and snow thereon, which the city 
had not had opportunity to remove, the danger of which was obvious, 
and plaintiff's evidence showed that he was walking at a rapid gait 
when he slipped and fell, his own negligence bars his right to recover. 

3. Under Code Va. 1887, sec. 3156, as amended by Act Feb. 27, 1894 (Acts 

1893-94, p. 494, c. 434), providing that no irregularity in any writ of 
venire facias or in the drawing, summoning, returning, or impaneling 
of jurors shall be sufficient to set aside a verdict unless the party mak- 
ing the objection was injured thereby, or unless the objection was made 
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before the swearing of the jury, the question of irregularity in the 
manner of summoning and constituting a special jury is not reviewable 
on error, where the exception was not taken until after verdict, and it 
does not appear that the party complaining was injured thereby. 

Error to Circuit Court, Albemarle county. 

Action by J. S. Failes against the city of Charlottesville. Judg- 
ment for plaintiff, and defendant brings error. Reversed. 

Whittle, J. 

On January 12, 1903, the defendant in error, who was the plain- 
tiff in the trial court, while walking along the sidewalk of one of 
the streets of the city of Charlottesville slipped and fell, breaking 
"the radius of his right forearm" near the wrist. He thereupon 
instituted an action against the city to recover damages for the in- 
jury, and upon the trial the jury awarded him damages to the 
amount of $1,250. 

The controlling question for decision here arises from the ruling 
of the trial court in denying the motion of the city to set aside the 
verdict as being contrary to the law and evidence, and in rendering 
judgment for the plaintiff thereon. 

The gravamen of the declaration is that the sidewalk in question 
was, at the time of the accident, and had been for a long time prior 
thereto, in an unsafe, dangerous, and defective condition, with 
trenches, holes, and excavations therein, of which the city had no- 
tice, and which caused the injuries complained of. 

It appears from the evidence that the street at the point of acci- 
dent was in an outlying, sparsely settled and unimproved, quarter 
of the city, and the sidewalk and roadbed unpaved; but that the city 
was accustomed, from time to time, to have cinders from the gas- 
house and railroad scattered along the sidewalk for the convenience 
of pedestrians in muddy weather. It further appears that there 
was a washout or drain, caused by water flowing from the adjoining 
land, which extended diagonally across the sidewalk at the place 
where Failes was injured. Witnesses for the plaintiff estimate the 
dimensions of the drain at from 18 inches to 2 feet in width, and 
from 8 inches to 12 inches in depth at the gutter on the outer line 
of the sidewalk,- and gradually diminishing in size towards its source 
at the inner line. The trial toook place 9 months after the accident, 
at which time the drain was ascertained, by actual measurement, to 
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be 4 inches deep at the upper side of the street, where Files testified 
that he fell. Several witnesses expressed the opinion that the drain 
had filled up to some extent in the interval between the accident and 
trial, but the measurement made at the latter date accords, sub- 
stantially, with the condition of the drain at the time the accident 
happened. 

A witness for the plaintiff, familiar with the situation, describes 
the drain as follows: "At the lower end, I think it was about a 
foot deep. There was a gradual slope all the way up. It was a kind 
of gradual depression, and at the upper end it was not so deep." 
Again, in speaking of the depth of the drain, he says: "It was 
from six inches to a foot. Where it empties into the gutter, it is 
about a foot ; up at the upper end it is hardly anything." 

It appears from the evidence that, under normal conditions, the 
sidewalk where Failes was hurt, notwithstanding the washout, was 
not per se dangerous to a pedestrian exercising ordinary care; but 
that it was made dangerous by reason of the prevalence of a sleet, 
which rendered all the streets of the city slippery and unsafe. It 
further appears that on the day of the accident boys were skating 
in the streets, and that in consequence of their hazardous condition, 
the street commissioner issued orders that the city horses, although 
roughshod, should not be taken out to work. It was also in evidence 
that snow had fallen over night, which filled the washout, the exist- 
ence of which was not known to the plaintiff. He attributes his fall 
to the combined agency of the washout and ice, but admits that he 
would not have fallen, in the absence of the latter, if he had been 
observant. In answer to the question, "You fell because of the slip 
on the ice ?" he replied, "That is what I think." It was also proved 
that the city had repaired the sidewalk with cinders three weeks or 
one month prior to the accident, and did not know of the washout 
at the time the accident occurred. 

Viewing the case from the standpoint of a demurrer to evidence, 
the testimony justifies the following findings : 

(1) That the sidewalk where Failes was injured was not per se 
dangerous, but was in reasonably safe condition ; and 

(2) That the ice, which the city had not had an opportunity to 
remove, was the proximate and efficient cause of the accident. 

The law applicable to the facts of the case is well settled. Judge 
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Dillon, in his work on Municipal Corporations, states the doctrine 
as follows : 

"The law does not require a municipal corporation to respond in dam- 
ages for every injury that may be received on a public street. The corpor- 
ation is not required to have its streets or sidewalks so constructed as to 
secure absolute immunity from danger in using them, nor is it bound to 
employ the utmost care and exertion to that end. Its duty, generally stat- 
ed, is only to use due and proper care to see that its sidewalks are reason- 
ably safe for persons exercising ordinary care and prudence. The mere 
slipperiness of a sidewalk, occasioned by ice or snow, not being accumulated 
so as to constitute an obstruction, is not ordinarily such a defect as will 
make the city liable for damages occasioned thereby. Where there is snow 
upon a sidewalk, and it is rendered slippery, there in danger of injury from 
slipping and falling, even on the best constructed walks. At such times 
there is imposed upon foot travelers the necessity of exercising increased 
care, and where the city uses reasonable diligence it will not be liable." 2 
Dillon's Municipal Corporations (4th ed.), sec. 1006. 

The text is sustained by numerous authorities of the highest re- 
spectability, and must be accepted as a correct exposition of the law 
on the subject. 

The fact that the sidewalk was in a slippery and dangerous con- 
dition was obvious, and imposed upon the plaintiff the necessity of 
exercising a degree of care for his own safety commensurate with 
the increased risk. Nevertheless, his. own version of the accident 
shows that he was negligent in that regard, for he admits that he 
was walking at a rapid gait when he slipped and fell. 

Among other instructions, the trial court told the jury that if 
they "believed from the evidence that the sidewalk where the plain- 
tiff fell was in a reasonably safe condition but for the sleet, which 
had formed before the accident, the city was not in fault, for it had 
a right to await a thaw to remedy the evil, and they must find for 
the defendant." Tested by that statement of the law, the correct- 
ness of which is not questioned, there is no liability on the city m 
this case. 

The second assignment of error involves the regularity of the 
manner of summoning and constituting the special jury which tried 
the case. 

The exception was not taken until after verdict, and, it not ap- 
pearing that the city was injured by the irregularity, the objection 
was properly overruled. Va. Code 1887, sec. 3156, as amended by 
Act. Feb. 27, 1894 (Acts 1893-94, p. 494, c. 434). 
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The court is of opinion that the trial court erred in overruling the 
motion of plaintiff in error to set aside the verdict of the jury as 
contrary to the law and evidence, and for that error its judgment 
must be reversed, and the case remanded for a new trial. 

Reversed. 

NOTE. — In connection with this case it would be well to consider the follow- 
ing cases not referred 10 by the court: 

The right to lay out streets, to regulate their use when laid out, and to sus- 
pend such regulations at pleasure, are governmental and discretionary powers, 
and a city would not be liable for an injury occurring in consequence of a fail- 
ure to exercise them ; but when once laid out, the duty to keep them in a rea- 
sonably safe condition for travel is a ministerial and positive duty, for the 
neglect of which the city would be liable for an injury resulting therefrom, 
Jones v. City of Williamsburg, 97 Va. 722; City of Roanoke v. Shrill, 97 Va. 419; 
Gordon v. City of Richmond, 83 Va. 436; Clark v. City of Richmond, 83 Va. 355. 

The duty of a city to keep its sidewalks in a reasonably safe condition for the 
use of the public extends to its territorial limits, and it cannot escape liability 
by showing that it has laid out more streets and sidewalks than it can keep in a 
reasonably safe condition. City of Roanoke v. Shull, 97 Va. 419. 

If a city negligently permits its sidewalks to become obstructed by the accu- 
mulation ^hereon of snow and ice, and, after notice thereof, fails to use due care 
to remove such obstruction, and, in consequence thereof, a traveller is injured, 
the city is liable in damages for such injury, provided the traveller exercised 
ordinary care, under all the circumstances, to avoid the negligence of the city. 
City of Lynchburg v. Wallace, 95 Va. 640. 

A traveller has a right to presume that the streets and sidewalks of a city are 
in a safe condition, and is not required to be observant of their condition; and, 
though he has actual knowledge of their bad condition, their use by him is not 
per se negligence, and does not impose upon him the exercise of extraordinary 
care. Gordon v. City of Richmond, 83 Va. 436. G. C. G. 



